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ÏÐÎÖÅÑÓÀËÜÍÎÌÓ ÏÎË²

Ó ñòàòò³ äîñë³äæóþòüñÿ ð³çí³ ï³äõîäè äî âèçíà÷åííÿ ïîíÿòòÿ óãîäè ïðî
ïðèìèðåííÿ ÿê ïðîãðåñèâíîãî êðîêó Óêðà¿íè íà øëÿõó äî ºâðîïåéñüêèõ ³ çàãàëüíî-
ïðèéíÿòèõ ó ñâ³ò³ ñòàíäàðò³â êðèì³íàëüíî-ïðàâîâî¿ ïîë³òèêè. Ïðèä³ëÿºòüñÿ óâàãà
ïðîöåäóðíèì ïèòàííÿ óãîäè â êðèì³íàëüíîìó ïðîâàäæåíí³, ùî º ï³äñòàâîþ äëÿ
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç ïðèìèðåííÿì âèííîãî ç
ïîòåðï³ëèì. Êîíñòàòóºòüñÿ, ùî ³íñòèòóò óãîäè ïðî ïðèìèðåííÿ âèííî¿ îñîáè ç
ïîòåðï³ëèì ó êðèì³íàëüíî-ïðàâîâ³é òà êðèì³íàëüí³é ïðîöåñóàëüí³é ïëîùèí³ íå º
òîòîæíèì.

Êëþ÷îâ³ ñëîâà: çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³; ³íñòèòóò óãîäè
ïðî ïðèìèðåííÿ; ïîêàðàííÿ; ïðèíöèïè ïðèìèðåííÿ; ïðàâîñóääÿ.

Ëþäèíà, ¿¿ æèòòÿ, çäîðîâ’ÿ, ÷åñòü ³ ã³äí³ñòü, íåäîòîðêàíí³ñòü ³ áåçïåêà âèçíà-
þòüñÿ â Óêðà¿í³ íàéâèùîþ ñîö³àëüíîþ ö³íí³ñòþ (ñò. 3 Êîíñòèòóö³¿ Óêðà¿íè) [1].
Òàê, Êðèì³íàëüíèé êîäåêñ Óêðà¿íè (äàë³ – ÊÊ Óêðà¿íè) ñåðåä ñâî¿õ ïåðøî÷åð-
ãîâèõ çàâäàíü âñòàíîâëþº ïðàâîâå çàáåçïå÷åííÿ îõîðîíè ïðàâ ³ ñâîáîä ëþäèíè ³
ãðîìàäÿíèíà. Îõîðîííó ôóíêö³þ êðèì³íàëüíå ïðàâî òðàäèö³éíî âèêîíóâàëî çà
äîïîìîãîþ ïðèòÿãíåííÿ îñ³á, ùî ñêî¿ëè çëî÷èí, äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³,
ÿêà îòîòîæíþâàëàñü ³ç ïîêàðàííÿì ³ ðîçãëÿäàëàñü ÿê êàðà çà ñïðè÷èíåíó çëî÷èíîì
øêîäó. Íà ñüîãîäí³ ãðîìàäÿíñüêîìó ñóñï³ëüñòâó íåîáõ³äíèé ðîçóìíèé áàëàíñ
ïðè âèçíà÷åíí³ ñïîñîá³â âïëèâó íà çëî÷èíí³ñòü, àäæå óñï³øíå âèêîíàííÿ çàâäàíü
êðèì³íàëüíî-ïðàâîâî¿ îõîðîíè îñîáè, ñóñï³ëüñòâà òà äåðæàâè çàáåçïå÷óº íå ò³ëüêè
ïðàêòèêà çàñòîñóâàííÿ ïîêàðàííÿ, à é, ó íèçö³ âèïàäê³â, ïîâíà â³äìîâà â³ä ïîêàðàííÿ
÷è íàâ³òü â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³. Îäíèì ³ç òàêèõ ìåõàí³çì³â íà ÷àñ³
º çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç ïðèìèðåííÿì ³ç
ïîòåðï³ëèì. Â³äïîâ³äíî äî ñò. 46 ÊÊ Óêðà¿íè îñîáà, ÿêà âïåðøå â÷èíèëà çëî÷èí
íåâåëèêî¿ òÿæêîñò³ àáî êðèì³íàëüíèé ïðîñòóïîê, çâ³ëüíÿºòüñÿ â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³, ÿêùî âîíà ïðèìèðèëàñÿ ç ïîòåðï³ëèì òà â³äøêîäóâàëà çàâäàí³
íåþ çáèòêè àáî óñóíóëà çàïîä³ÿíó øêîäó [2].

Çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ – öå â³äìîâà äåðæàâè â³ä
çàñòîñóâàííÿ îáìåæåíü, çàñóäæåííÿ òà ïîêàðàííÿ äî îñîáè, ùî â÷èíèëà çëî÷èí,
ïåðåäáà÷åíèé êðèì³íàëüíèì çàêîíîì, ÿêùî òàêà îñîáà íå ñòàíîâèòü çíà÷íî¿
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ñóñï³ëüíî¿ íåáåçïåêè, âèêîíàëà ïåâí³ íîðìàòèâí³ óìîâè òà ñïðîìîæíà âèïðàâèòèñÿ
áåç ïðèìóñó äåðæàâè ÷åðåç ïîêàðàííÿ.

Çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ îçíà÷àº ôàêò, ùî îñîáó íå
áóäå ïðèòÿãíåíî äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, õî÷à öÿ îñîáà â÷èíèëà ä³ÿííÿ,
ùî ì³ñòÿòü îçíàêè ñêëàäó çëî÷èíó, ³ ö³ ä³ÿííÿ íå â÷èíåí³ ï³ä âïëèâîì îáñòàâèí,
ùî âèêëþ÷àþòü çëî÷èíí³ñòü ä³ÿííÿ. Ð³øåííÿ ïðî òàêå çâ³ëüíåííÿ ïðèéìàºòüñÿ
âèêëþ÷íî ñóäîì, à êðèì³íàëüíå ïðîâàäæåííÿ çàêðèâàºòüñÿ.

Ïðèìèðåííÿ âèííîãî ç ïîòåðï³ëèì îçíà÷àº äîñÿãíåííÿ ì³æ íèìè óãîäè, â
ÿê³é çàô³êñîâàíî, ùî ïîòåðï³ëèé ïðèìèðèâñÿ ç âèííèì, çàäîâîëåíèé âæèòèìè
îñòàíí³ì çàõîäàìè ç â³äøêîäóâàííÿ çàâäàíèõ çáèòê³â àáî óñóíåííÿ çàïîä³ÿíî¿
øêîäè ³ âíàñë³äîê öüîãî íå çàïåðå÷óº ïðîòè çâ³ëüíåííÿ âèííîãî â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ (÷è ïðîñèòü ïðî òàêå çâ³ëüíåííÿ).

Ó Êðèì³íàëüíîìó ïðîöåñóàëüíîìó êîäåêñ³ Óêðà¿íè (äàë³ – ÊÏÊ Óêðà¿íè)
³íñòèòóò óãîä ïðî ïðèìèðåííÿ ì³æ ïðàâîïîðóøíèêîì òà ïîòåðï³ëèì, âèçíà÷åíèé
ãëàâîþ 35 ÊÏÊ Óêðà¿íè, ³ ïðåäñòàâëÿºòüñÿ ôîðìîþ â³äíîâíîãî ïðàâîñóääÿ [3].

Óðàõîâóþ÷è âèìîãè ñò. 6 Êîíâåíö³¿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ
ñâîáîä 1950 ðîêó, óêëàäåííÿ óãîäè â êðèì³íàëüíîìó ïðîâàäæåíí³ ìîæíà ðîçãëÿäàòè
ÿê ïðîöåäóðó, ÿêà ñïðèÿº ñïðîùåííþ, à â³äïîâ³äíî, ³ ïðèøâèäøåííþ ïðîöåäóðè
ïðàâîñóääÿ, ùî ìàº íåàáèÿêå çíà÷åííÿ äëÿ çàáåçïå÷åííÿ ïðàâà íà ñóäî÷èíñòâî â
ðîçóìí³ ñòðîêè [4]. ²íñòèòóò óãîä çíà÷íî ðîçøèðèâ øëÿõè ðåàë³çàö³¿ ïðèíöèïó
äèñïîçèòèâíîñò³, çã³äíî ç ÿêèì ñòîðîíè êðèì³íàëüíîãî ïðîâàäæåííÿ íàä³ëåí³
ïîâíîâàæåííÿìè â³ëüíî, ó ìåæàõ çàêîíó, ñàìîñò³éíî îáèðàòè ñïîñîáè çä³éñíåííÿ
ñâî¿õ ìàòåð³àëüíèõ ³ ïðîöåñóàëüíèõ ïðàâ, à òàêîæ âèêîðèñòîâóâàòè íà âëàñíèé
ðîçñóä ïåðåäáà÷åí³ çàêîíîì ïóáë³÷í³ çàñîáè ¿õíüîãî çàõèñòó, àêòèâíî âïëèâàþ÷è
íà õ³ä ³ ðåçóëüòàòè êðèì³íàëüíîãî ïðîâàäæåííÿ.

Ïðè öüîìó âèêîíàííÿ çàâäàíü êðèì³íàëüíîãî ïðîâàäæåííÿ, âèçíà÷åíèõ ó
ñò. 2 ÊÏÊ Óêðà¿íè, çàáåçïå÷óºòüñÿ øëÿõîì ïðîöåñóàëüíî¿ åêîíîì³¿ (çìåíøåííÿ
÷àñîâèõ âèòðàò, ìàòåð³àëüíèõ ðåñóðñ³â íà âåäåííÿ ïðîöåñó) áåç çàéâîãî íàâàíòà-
æåííÿ íà îðãàíè äîñóäîâîãî ðîçñë³äóâàííÿ, ïðîêóðîðà òà ñóä. Îñîáà, ÿêà â÷èíèëà
êðèì³íàëüíå ïðàâîïîðóøåííÿ, íàòåïåð ìàº ìîæëèâ³ñòü óçãîäæåííÿ óìîâ ñâîº¿
â³äïîâ³äàëüíîñò³. ²íñòèòóò óêëàäåííÿ óãîä ìàº âàæëèâå çíà÷åííÿ äëÿ ñóäîâî¿
ïðàêòèêè, îñê³ëüêè âåäå äî ñêîðî÷åííÿ ñòðîê³â ðîçãëÿäó êðèì³íàëüíèõ ïðîâàäæåíü,
çíà÷íî çìåíøóº íàâàíòàæåííÿ íà ðîáîòó ñóä³â, åêîíîìèòü ãðîøîâ³ ðåñóðñè äåðæàâè
³ ãîëîâíå – ñïðèÿº ïðàâîñóääþ, çàõèùàþ÷è ïðàâà òà çàêîíí³ ³íòåðåñè ëþäèíè.
Ïðîòå íàóêîâö³ òà ïðàêòèêè ³ äîñ³ äèñêóòóþòü ùîäî åôåêòèâíîñò³ çàñòîñóâàííÿ â
Óêðà¿íè êðèì³íàëüíîãî ïðîâàäæåííÿ íà ï³äñòàâ³ óãîä.

Îòæå, ïåðø í³æ óêëàäàòè óãîäè, â³äïîâ³äíèì ó÷àñíèêàì êðèì³íàëüíîãî
ïðîâàäæåííÿ íåîáõ³äíî çâàæèòè íà ñïåöèô³êó çàñòîñóâàííÿ âêàçàíîãî ³íñòèòóòó.
Êàðàëüíèé ï³äõ³ä äî ðîçâ’ÿçàííÿ ïðîáëåì ïðîòèä³¿ çëî÷èííîñò³ â íàø³é êðà¿í³
âèÿâèâñÿ íååôåêòèâíèì. Äî ïðàâîïîðóøíèê³â äîö³ëüí³øå çàñòîñîâóâàòè ìåõàí³çìè
àëüòåðíàòèâíîãî (â³äíîâíîãî) ïðàâîñóääÿ, çîêðåìà ³íñòèòóò ñïðîùåíîãî ïðîâàä-
æåííÿ ïî êðèì³íàëüíèõ ïðîñòóïêàõ  ä³çíàííÿ, ìîæëèâ³ñòü óêëàäàííÿ óãîä ïðî
ïðèìèðåííÿ òà âèçíàííÿ âèíóâàòîñò³, ïðîâàäæåííÿ ó ôîðì³ ïðèâàòíîãî
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îáâèíóâà÷åííÿ òå, ùî ïîâèííî çíà÷íî çìåíøèòè íàâàíòàæåííÿ íà ñë³ä÷èõ ³,
âîäíî÷àñ, ï³äâèùèòè åôåêòèâí³ñòü ïðàâîñóääÿ (òàêèì øëÿõîì óñï³øíî éäå á³ëüø³ñòü
ºâðîïåéñüêèõ êðà¿í).

Ñë³ä çàçíà÷èòè, ùî äåô³í³ö³ÿ ïîíÿòòÿ “ïðèìèðåííÿ” àáî òàê çâàíî¿ “ìåä³àö³¿”
áåðå ñâ³é ïî÷àòîê ³ç “â³äíîâíîãî ïðàâîñóääÿ” (restorative justice), â³äîìîãî ÿê
“îáùèííå ïðàâîñóääÿ”. Â³äíîâíèé ïðîöåñ âèçíà÷àºòüñÿ ÿê “áóäü-ÿêèé ïðîöåñ, ó
ÿêîìó ïîòåðï³ëèé òà ïðàâîïîðóøíèê òà áóäü-ÿê³ ³íø³ îñîáè ÷è ÷ëåíè ãðîìàäè,
ùî çàçíàëè âïëèâó â³ä ó÷èíåíîãî ïðàâîïîðóøåííÿ, ðàçîì áåðóòü ó÷àñòü ó âèð³øåíí³
éîãî íàñë³äê³â îñíîâíîìó çà äîïîìîãîþ ïîñåðåäíèêà”, òîáòî ôàêòè÷íî â³äîáðà-
æàºòüñÿ ïðèíöèï ïðîöåäóðè ìåä³àö³¿. Ñàìå ïî ñîá³ â³äíîâíå ïðàâîñóääÿ, ïî ñóò³,
äîïîâíþº îô³ö³éíó ôîðìó ïðàâîñóääÿ, çàëó÷àþ÷è áåçïîñåðåäíüî ñòîðîíè êðè-
ì³íàëüíîãî êîíôë³êòó äî ïîäîëàííÿ ñóñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â ó÷èíåíîãî
ïðàâîïîðóøåííÿ. Ãîëîâíîþ ìåòîþ âèð³øåííÿ öüîãî êîíôë³êòó º íå ïîêàðàííÿ
âèííîãî, à óñóíåííÿ çàâäàíî¿ øêîäè øëÿõîì äîñÿãíåííÿ êîíñåíñóñó ì³æ éîãî
ñòîðîíàìè òà çáåðåæåííÿ ñïîêîþ â ñóñï³ëüñòâ³. Ï³ä ÷àñ ïðîâàäæåííÿ îñîáëèâîãî
ïîðÿäêó êðèì³íàëüíîãî ïðîâàäæåííÿ íà ï³äñòàâ³ óãîä ïîâèíí³ áóòè âèêëþ÷åí³
ðèçèêè ïîðóøåííÿ ä³¿ çàñàä êðèì³íàëüíîãî ïðîâàäæåííÿ, íà ùî çâåðòàº óâàãó
Î.Â. Óðåíåâà, ÿêà êðèòè÷íî ñòàâèòüñÿ äî ñïðîùåííÿ êðèì³íàëüíîãî ïðîâàäæåííÿ,
ââàæàþ÷è, ùî öå º â³äñòóïîì â³ä çàñàäè áåçïîñåðåäíîñò³ òà ïîðóøóº çàñàäè
çìàãàëüíîñò³ [5, Ñ. 3–6]. Àäæå, ä³éñíî, â³äìîâà â³ä äîñë³äæåííÿ äîêàç³â ó ñóäîâîìó
ïðîâàäæåíí³ ñòâîðþº ðèçèê ïîðóøåííÿ âèìîã ïðåçóìïö³¿ íåâèíóâàòîñò³ é
çàáåçïå÷åííÿ äîâåäåíîñò³ âèíè, â³äïîâ³äíî äî ÿêèõ îñîáà ââàæàºòüñÿ íåâèíóâàòîþ
ó â÷èíåíí³ çëî÷èíó òà íå ìîæå áóòè ï³ääàíà êðèì³íàëüíîìó ïîêàðàííþ, äîêè ¿¿
âèíó íå áóäå äîâåäåíî â çàêîííîìó ïîðÿäêó ³ âñòàíîâëåíî îáâèíóâàëüíèì âèðîêîì
ñóäó (ñò. 62 Êîíñòèòóö³¿ Óêðà¿íè) [1]. Ñàìå íà öå îð³ºíòóº ñóäè é Ïîñòàíîâà Ïëå-
íóìó Âåðõîâíîãî Ñóäó Óêðà¿íè â³ä 1 ëèñòîïàäà 1996 ð. ¹ 9 “Ïðî çàñòîñóâàííÿ
Êîíñòèòóö³¿ Óêðà¿íè ïðè çä³éñíåíí³ ïðàâîñóääÿ” [6]. Âîäíî÷àñ ó÷åí³ ââàæàþòü,
ùî ñïðîùåíà ïðîöåäóðà ïðàâîñóääÿ ïðàêòè÷íî âèêëþ÷àº òàêèé éîãî êîìïîíåíò,
ÿê äîêàçóâàííÿ ôàêòè÷íèõ îáñòàâèí ñïðàâè. Ïðîòå âèñëîâëþþòüñÿ ïîáîþâàííÿ,
ùî ñïðîùåííÿ ó ïðîöåäóð³ ñóäîâîãî ðîçãëÿäó çà óìîâè, êîëè Óêðà¿íà ëèøå áóäóº
ïðàâîâó äåðæàâó, ïðèçâåäå äî çàãðîçè íàáëèæåííÿ ïðîöåñó íå äî çìàãàëüíî¿, à
íàâïàêè, äî ³íêâ³çèö³éíî¿ ôîðìè. Á³ëüø êðèòè÷íó äóìêó âèñëîâëþþòü ³íø³ â÷å-
í³, ÿê³ ââàæàþòü, ùî “óãîäè ³ç ïðàâîñóääÿì”, “ñóäîâ³ êîìïðîì³ñè” äîçâîëÿþòü
ñïðîñòèòè ñóäîâå ñë³äñòâî, ùî ìåæóº ç “äîìîâèòèñÿ ç ï³äñóäíèì”. Òàêà ïðîöåäóðà
ìîæå ñòàòè ñâàâîëåþ, ïîðóøåííÿì äåìîêðàòè÷íèõ ïðèíöèï³â êðèì³íàëüíîãî
ñóäî÷èíñòâà. Îñíîâí³ ïðèíöèïè óãîäè ç ïîòåðï³ëèì âèçíà÷àþòü. Ðåêîìåíäàö³ÿ
Êîì³òåòó ì³í³ñòð³â Ðàäè ªâðîïè ïðî ïîñåðåäíèöòâî ó êðèì³íàëüíèõ ñïðàâàõ
(¹ R (99) 19 â³ä 15 âåðåñíÿ 1999 ð.) ³ Ðàìêîâå ð³øåííÿ Ðàäè ªÑ “Ïðî ì³ñöå
æåðòâ çëî÷èí³â ó êðèì³íàëüíîìó ñóäî÷èíñòâ³” (2001/220/ÞÂÑ â³ä 15 áåðåçíÿ
2001 ð.). Ðàçîì ç òèì, âáà÷àºòüñÿ, ùî ïðèìèðåííÿ ì³æ ñòîðîíàìè ìîæëèâå íå
ëèøå ó ñïðàâàõ ïðî íåòÿæê³ çëî÷èíè òà êðèì³íàëüí³ ïðîñòóïêè. Öå ìîæóòü áóòè
ñïðàâè ïðî çëî÷èíè íåçàëåæíî â³ä ¿õ ñòóïåíÿ òÿæêîñò³. Òàêî¿ æ äóìêè äîòðè-
ìóþòüñÿ íàóêîâö³. ßêùî îñîáà â÷èíÿº òÿæêèé àáî îñîáëèâî òÿæêèé çëî÷èí,
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ïðèìèðåííÿ ³ç ïîòåðï³ëèì òà â³äøêîäóâàííÿ çàïîä³ÿíî¿ øêîäè ìîæå áóòè
ï³äñòàâîþ äëÿ ïîì’ÿêøåííÿ éîìó ïîêàðàííÿ (ï. 2 ÷. 1 ñò. 66 ÊÊ Óêðà¿íè); çà
âñòàíîâëåíèõ óìîâ ìîæå ñïðè÷èíèòè ïðèçíà÷åííÿ á³ëüø ì’ÿêîãî ïîêàðàííÿ, í³æ
ïåðåäáà÷åíî çàêîíîì (ñò. 69 ÊÊ Óêðà¿íè), àáî çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ
³ç âèïðîáîâóâàííÿì (ñò. 75 ÊÊ Óêðà¿íè). Ó âèïàäêó, ÿêùî êðèì³íàëüíå ïðî-
âàäæåííÿ çä³éñíþºòüñÿ ùîäî ê³ëüêîõ îñ³á, ÿê³ ï³äîçðþþòüñÿ (îáâèíóâà÷óþòüñÿ)
ó â÷èíåíí³ îäíîãî àáî ê³ëüêîõ êðèì³íàëüíèõ ïðàâîïîðóøåíü, ³ çãîäà ùîäî óêëàäåííÿ
óãîäè äîñÿãíóòà íå ç óñ³ìà ï³äîçðþâàíèìè ÷è îáâèíóâà÷åíèìè, óãîäà ìîæå áóòè
óêëàäåíà ç îäíèì (ê³ëüêîìà) ³ç ï³äîçðþâàíèõ ÷è îáâèíóâà÷åíèõ. Ìàòåð³àëè ïðîâàä-
æåííÿ ùîäî îñîáè (îñ³á), ç ÿêîþ óêëàäåíî óãîäó, ï³äëÿãàþòü âèä³ëåííþ â îêðåìå
ïðîâàäæåííÿ. Òå ñàìå ñòîñóºòüñÿ é òèõ âèïàäê³â, êîëè ó ïðîâàäæåíí³ áåðóòü
ó÷àñòü ê³ëüêà ïîòåðï³ëèõ â³ä ð³çíèõ êðèì³íàëüíèõ çëî÷èí³â ³ äîìîâëåíîñò³ ïðî
óêëàäåííÿ óãîäè äîñÿãíóòî íå ç óñ³ìà ïîòåðï³ëèìè. Òîä³ óãîäó ìîæå áóòè óêëàäåíî
ç îäíèì àáî ê³ëüêîìà ³ç ïîòåðï³ëèõ, à ìàòåð³àëè ñïðàâè ùîäî îñîáè, ç ÿêîþ
äîñÿãíóòî äîìîâëåíîñò³, ï³äëÿãàþòü âèä³ëåííþ â îêðåìå ïðîâàäæåííÿ. ßêùî ó
êðèì³íàëüíîìó ïðîâàäæåíí³ áåðóòü ó÷àñòü äåê³ëüêà ïîòåðï³ëèõ â³ä îäíîãî êðèì³-
íàëüíîãî ïðàâîïîðóøåííÿ, óãîäà ìîæå áóòè óêëàäåíà òà çàòâåðäæåíà ëèøå ç
óñ³ìà ïîòåðï³ëèìè. Óãîäà ïðî ïðèìèðåííÿ, â³äïîâ³äíî äî ÷. 1 ñò. 469 ÊÏÊ, ìîæå
áóòè óêëàäåíà çà ³í³ö³àòèâîþ ïîòåðï³ëîãî, ï³äîçðþâàíîãî ÷è îáâèíóâà÷åíîãî. Êð³ì
òîãî, äîìîâëåíîñò³ ñòîñîâíî óãîäè ïðî ïðèìèðåííÿ ìîæóòü óêëàäàòè ïîòåðï³ë³,
ï³äîçðþâàí³ ÷è îáâèíóâà÷åí³ ÿê ñàìîñò³éíî, òàê ³ çà äîïîìîãîþ çàõèñíèê³â ³ ïðåä-
ñòàâíèê³â àáî ³íøî¿ îñîáè, ïîãîäæåíî¿ ñòîðîíàìè (ºäèíèì îáìåæåííÿì ùîäî
âåäåííÿ ïîä³áíèõ ïåðåãîâîð³â º îäíîçíà÷íà çàáîðîíà áðàòè â íèõ ó÷àñòü ñë³ä÷îìó,
ïðîêóðîðîâ³ ÷è ñóää³). Âîäíî÷àñ ìîæóòü çàëó÷àòèñÿ ôàõ³âö³ ç ö³º¿ ñïðàâè
(ìåä³àòîðè), ÿê³ äîïîìàãàþòü êîíñóëüòàö³ÿìè îáîì ñòîðîíàì ïðè äîìîâëåíîñò³
òà ñêëàäàíí³ ïðîºêòó óãîäè. Íå ìàþòü ïðàâà áðàòè ó÷àñòü ó äîìîâëåíîñò³ ñòîñîâíî
óãîäè ïðî ïðèìèðåííÿ ñë³ä÷èé, ïðîêóðîð, à òàêîæ ñóääÿ. Çàñòîñóâàííÿ àëüòåðàòèâ-
íèõ ôîðì âèð³øåííÿ êîíôë³êò³â ó ñôåð³ êðèì³íàëüíî¿ þñòèö³¿ çàêð³ïëåíî íèçêîþ
ì³æíàðîäíèõ äîêóìåíò³â, çîêðåìà, Ðåêîìåíäàö³ºþ Ðàäè ªâðîïè ¹ 1(85)1 ùîäî
ñòàòóñó æåðòâè ó ìåæàõ ñèñòåìè êðèì³íàëüíîãî ïðàâà; Ðåêîìåíäàö³ºþ Ðàäè ªâðîïè
¹ 11(87)8 ùîäî ñïðîùåííÿ ñòðóêòóðè ñèñòåìè êðèì³íàëüíî¿ þñòèö³¿ (ïðàâîñóääÿ);
Ðåêîìåíäàö³ºþ Ðàäè ªâðîïè ¹ 13(87)1 ùîäî çìåíøåííÿ ñòóïåíÿ â³êòèì³çàö³¿ ³
íàäàííÿ äîïîìîãè ïîòåðï³ëèì; Ðåêîìåíäàö³ºþ Ðàäè ªâðîïè ¹ 11(95) ùîäî
ñòðóêòóðè óïðàâë³ííÿ ñèñòåìîþ êðèì³íàëüíîãî ïðàâîñóääÿ; Ðåêîìåíäàö³ºþ Ðàäè
ªâðîïè ¹ Ê(99)9 ùîäî ïðèíöèï³â îðãàí³çàö³¿ ìåä³àö³¿ ó êðèì³íàëüíèõ ñïðàâàõ
òîùî. Ï³äïèñàâøè óãîäó, ïîòåðï³ëèé, ó ñâîþ ÷åðãó, ìàº óñâ³äîìëþâàòè, ùî â³í
ïîçáàâëÿºòüñÿ ïðàâà âèìàãàòè â ïîäàëüøîìó ïðèòÿãíåííÿ ñâîãî êðèâäíèêà äî
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà â³äïîâ³äíå êðèì³íàëüíå ïðàâîïîðóøåííÿ ÷è
çì³íþâàòè ðîçì³ð âèìîã ïðî â³äøêîäóâàííÿ øêîäè. Ó ðàç³ óêëàäàííÿ óãîäè ïðî
ïðèìèðåííÿ, îñîáàì, íàä³ëåíèì ñòàòóñîì ïîòåðï³ëîãî, ï³äîçðþâàíîãî ÷è îáâèíóâà-
÷åíîãî, çàêîíîäàâåöü ãàðàíòóº ïåâí³ ìåæ³ ïðîöåñóàëüíî¿ ñàìîñò³éíîñò³. Ìîìåíò,
ç ÿêîãî ö³ ó÷àñíèêè êðèì³íàëüíîãî ïðîâàäæåííÿ ìîæóòü ³í³ö³þâàòè óêëàäàííÿ
óãîäè ïðî ïðèìèðåííÿ, âèçíà÷àº ñò. 469 ÊÏÊ, çîêðåìà â áóäü-ÿêèé ÷àñ ï³ñëÿ
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ïîâ³äîìëåííÿ îñîá³ ïðî ï³äîçðó (÷. 5). Öÿ æ íîðìà çàêð³ïëþº é ê³íöåâó ìåæó
ìîæëèâîñò³ ³í³ö³þâàííÿ òàêî¿ óãîäè, à ñàìå – âèõ³ä ñóäó äî íàðàä÷î¿ ê³ìíàòè äëÿ
óõâàëåííÿ âèðîêó. Àíàë³çóþ÷è ïåðåäáà÷åí³ ÊÏÊ Óêðà¿íè ïðîöåñóàëüí³ ñòðîêè
êðèì³íàëüíîãî ïðîâàäæåííÿ, ìîæíà ïîãîäèòèñÿ, ùî çàêîíîäàâåöü íà óêëàäàííÿ
óãîäè ïðî ïðèìèðåííÿ ïîòåðï³ëîãî é ï³äîçðþâàíîãî ÷è îáâèíóâà÷åíîãî â³äâ³â
äîñòàòíüî ÷àñó. Âåñü öåé ÷àñ ³í³ö³àòèâà ñòîð³í óêëàñòè óãîäó ìîæå çàêð³ïëþâàòèñü
ó ôîðì³ ÿê óñíî¿ (âíåñåíî¿ ñë³ä÷èì ÷è ïðîêóðîðîì äî ïðîòîêîëó äîïèòó, à ñó-
äîì – äî æóðíàëó ñóäîâîãî çàñ³äàííÿ), ïèñüìîâî¿ (ïåðåäàíî¿ áåçïîñåðåäíüî ñë³ä÷îìó,
ïðîêóðîðó àáî ñóäó) àáî íîòàð³àëüíî çàñâ³ä÷åíî¿ (ó ðàç³ ¿¿ íàäàííÿ ïðåäñòàâíèêîì
ïîòåðï³ëîãî) çàÿâè, òàê ³ ãîòîâîãî ïðîºêòó óãîäè ïðî ïðèìèðåííÿ. Ñïðèÿòëèâèì
äëÿ ñòîðîíè çàõèñòó º ìîæëèâ³ñòü ñêîðî÷åííÿ ïðîöåñóàëüíî¿ ïðîöåäóðè äîñóäîâîãî
ðîçñë³äóâàííÿ òà ñóäîâîãî ðîçãëÿäó. ßêùî äîìîâëåíîñò³ äîñÿãíóòî ï³ä ÷àñ äîñó-
äîâîãî ðîçñë³äóâàííÿ, îáâèíóâàëüíèé àêò ³ç ï³äïèñàíîþ ñòîðîíàìè óãîäîþ íå-
â³äêëàäíî íàäñèëàþòü äî ñóäó. Òàêèì ÷èíîì, ñóòòºâî ñêîðî÷åíî ïðîöåñóàëüí³
ñòðîêè, ùîïðàâäà, ïðîêóðîðó íàäàíå ïðàâî â³äêëàñòè íàïðàâëåííÿ äî ñóäó
îáâèíóâàëüíîãî àêòà ç ï³äïèñàíîþ ñòîðîíàìè óãîäîþ äî îòðèìàííÿ âèñíîâêó
åêñïåðòà àáî çàâåðøåííÿ ïðîâåäåííÿ ³íøèõ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é, íåîáõ³äíèõ
äëÿ çáèðàííÿ òà ô³êñàö³¿ äîêàç³â, ÿê³ ìîæóòü áóòè âòðà÷åí³ ç ïåðåá³ãîì ÷àñó, àáî
ÿê³ íåìîæëèâî áóäå ïðîâåñòè ï³çí³øå áåç ³ñòîòíî¿ øêîäè äëÿ ¿õ ðåçóëüòàòó â ðàç³
â³äìîâè ñóäó â çàòâåðäæåíí³ óãîäè. Óãîäà ïðî ïðèìèðåííÿ óêëàäàºòüñÿ ì³æ ïî-
òåðï³ëèì òà ï³äîçðþâàíèì ÷è îáâèíóâà÷åíèì ó ïðîñò³é ïèñüìîâ³é ôîðì³ â³äïîâ³äíî
äî çàãàëüíèõ çàñàä öèâ³ëüíîãî çàêîíîäàâñòâà Óêðà¿íè, ì³ñòèòü âèêëàäåííÿ
äîñÿãíóòèõ ñòîðîíàìè ñï³ëüíèõ ð³øåíü ³ ï³äïèñóºòüñÿ óñ³ìà ñòîðîíàìè. Âèçíà-
÷èòèñÿ â ñóä³ ç òèì, õòî áóâ ³í³ö³àòîðîì óêëàäåííÿ óãîäè, çà ìàòåð³àëàìè êðèì³-
íàëüíîãî ïðîâàäæåííÿ, âêðàé ñêëàäíî, îñê³ëüêè äî ìàòåð³àë³â ïðîâàäæåííÿ äîëó-
÷àºòüñÿ îðèã³íàë óãîäè ³ç çàçíà÷åííÿì òîãî, ùî ì³æ ïîòåðï³ëèì òà ï³äîçðþâàíèì
óêëàäåíî óãîäó ïðî ïðèìèðåííÿ. Ëèøå ï³ä ÷àñ äîïèòó â õîä³ ï³äãîòîâ÷îãî ñóäîâîãî
çàñ³äàííÿ ìîæíà âñòàíîâèòè ³í³ö³àòîðà, ïåðåêîíàâøèñü, òàêèì ÷èíîì, ùî âèìîãè
÷. 1 ñò. 469 ÊÏÊ Óêðà¿íè äîòðèìàíî. Çì³ñò óãîäè ïðî ïðèìèðåííÿ ðîçêðèâàºòüñÿ
â ñò. 471 ÊÏÊ Óêðà¿íè. Òàê, â óãîä³ ïðî ïðèìèðåííÿ çàçíà÷àþòüñÿ ¿¿ ñòîðîíè,
ôîðìóëþâàííÿ ï³äîçðè ÷è îáâèíóâà÷åííÿ òà éîãî ïðàâîâà êâàë³ô³êàö³ÿ ³ç
çàçíà÷åííÿì ñòàòò³ çàêîíó Óêðà¿íè ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü, ³ñòîòí³
äëÿ â³äïîâ³äíîãî êðèì³íàëüíîãî ïðîâàäæåííÿ îáñòàâèíè, ðîçì³ð øêîäè, çàâäàíî¿
êðèì³íàëüíèì ïðàâîïîðóøåííÿì, ñòðîê ¿¿ â³äøêîäóâàííÿ ÷è ïåðåë³ê ä³é, íå
ïîâ’ÿçàíèõ ³ç â³äøêîäóâàííÿì øêîäè, ÿê³ ï³äîçðþâàíèé ÷è îáâèíóâà÷åíèé
çîáîâ’ÿçàí³ â÷èíèòè íà êîðèñòü ïîòåðï³ëîãî, ñòðîê ¿õ â÷èíåííÿ, óçãîäæåíå ïîêàðàííÿ
òà çãîäà ñòîð³í íà éîãî ïðèçíà÷åííÿ àáî íà ïðèçíà÷åííÿ ïîêàðàííÿ òà çâ³ëüíåííÿ
â³ä éîãî â³äáóâàííÿ ³ç âèïðîáóâàííÿì, íàñë³äêè óêëàäåííÿ òà çàòâåðäæåííÿ óãîäè,
à òàêîæ íàñë³äêè íåâèêîíàííÿ óãîäè. Ïðè öüîìó çàêîíîäàâåöü íå ðîçêðèâàº
çì³ñò ä³é, íå ïîâ’ÿçàíèõ ³ç â³äøêîäóâàííÿì øêîäè, ÿê³ ï³äîçðþâàíèé ÷è îáâè-
íóâà÷åíèé çîáîâ’ÿçàí³ â÷èíèòè íà êîðèñòü ïîòåðï³ëîãî. Çàòâåðäæóþ÷è ñóäîì
óãîäè, â ÿêèõ â³äñóòí³ óìîâè òà ñòðîêè âèð³øåííÿ ïèòàííÿ ïðî â³äøêîäóâàííÿ
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øêîäè, ñóääÿì íåîáõ³äíî ìàòè íà óâàç³, ùî ìåòà ïðîâàäæåííÿ íà ï³äñòàâ³ óãîä –
íàñòàííÿ ñóá’ºêòèâíî áàæàíîãî ðåçóëüòàòó, ÿêèé ïîâèíåí â³äáóòèñÿ ï³ñëÿ ¿¿
óêëàäåííÿ òà çàòâåðäæåííÿ. Óãîäà ëèøå òîä³ â³äïîâ³äàº âèìîãàì çàêîíó, ÿêùî â
í³é ÷³òêî âèçíà÷åíî ðîçì³ð øêîäè, çàâäàíî¿ êðèì³íàëüíèì ïðàâîïîðóøåííÿì,
ñòðîê ¿¿ â³äøêîäóâàííÿ ÷è ÿê àëüòåðíàòèâà – ïåðåë³ê ä³é, ÿê³ ï³äîçðþâàíèé àáî
îáâèíóâà÷åíèé çîáîâ’ÿçàíèé â÷èíèòè íà êîðèñòü ïîòåðï³ëîãî, òà ñòðîê ¿õ â÷èíåííÿ.
Ñòîðîíè ìàþòü ïðàâî âèçíà÷èòè â óãîä³ ïðî ðåçóëüòàòè ïðèìèðåííÿ ³íø³ ïîëî-
æåííÿ òà äîìîâëåíîñò³. Â óãîä³ çàçíà÷àºòüñÿ äàòà ¿¿ óêëàäåííÿ òà ñêð³ïëþºòüñÿ
ï³äïèñàìè ñòîð³í. Óãîäà ïðî ðåçóëüòàòè ïðèìèðåííÿ óêëàäàºòüñÿ ó ê³ëüêîñò³
ïðèì³ðíèê³â â³äïîâ³äíî äî ê³ëüêîñò³ ñòîð³í ìåä³àö³¿ – ïî îäíîìó äëÿ êîæíî¿ ñòî-
ðîíè òà îäèí ïðèì³ðíèê äëÿ êîìïåòåíòíîãî îðãàíó, ó ïðîâàäæåíí³ ÿêîãî ïåðåáóâàº
êðèì³íàëüíà ñïðàâà. Óãîäà ïðî ðåçóëüòàòè ïðèìèðåííÿ íàáóâàº ÷èííîñò³ ï³ñëÿ
ïåðåâ³ðêè ñóäîì â³äïîâ³äíîñò³ ¿¿ âèìîãàì ÊÏÊ Óêðà¿íè òà/àáî çàêîíó. Ñë³ä
çàçíà÷èòè, ùî ñóä íå ìàº âèñòóïàòè í³ íà áîö³ îáâèíóâà÷åííÿ, í³ íà áîö³ çàõèñòó.
Îòæå, ï³äñóìîâóþ÷è íàâåäåíå, ìîæíà çðîáèòè âèñíîâîê, ùî, ðåàë³çóþ÷è ñâîº
ïðàâî íà óêëàäåííÿ óãîäè ó êðèì³íàëüíîìó ïðîâàäæåíí³, ñòîðîíè ïîâíîâàæí³
ä³ÿòè ëèøå ó ìåæàõ òà ó ñïîñ³á, ïåðåäáà÷åí³ ÊÏÊ Óêðà¿íè. Çàêîíîì âèçíà÷åíî
äîñòàòíüî çàñîá³â çàõèñòó ïðàâ òà ³íòåðåñ³â ï³äîçðþâàíîãî (îáâèíóâà÷åíîãî), à
òîìó óêëàäåííÿ óãîäè âíàñë³äîê òèñêó ÷è íåçàêîííîãî âïëèâó íà íüîãî ç áîêó
ïðîêóðîðà ñòàíå áåçóìîâíîþ ï³äñòàâîþ äëÿ â³äìîâè ó çàòâåðäæåíí³ òàêî¿ óãîäè
ñóäîì. Òàêîæ íåîáõ³äíî çàçíà÷èòè, ùî ³íñòèòóò êðèì³íàëüíîãî ïðîâàäæåííÿ íà
ï³äñòàâ³ óãîä º íåäîñêîíàëèì, îêðåì³ éîãî ïîëîæåííÿ âêàçóþòü íà ïîðóøåííÿ
êîíñòèòóö³éíèõ ïðàâ ñâîáîä ãðîìàäÿíèíà. Òàê, â³äïîâ³äíî äî ñò. 62 Êîíñòèòóö³¿
Óêðà¿íè îáîâ’ÿçîê äîâîäèòè âèíó ïîêëàäåíèé íà äåðæàâó, îäíàê íà ï³äñòàâ³ óãîä
òàêèé îáîâ’ÿçîê äåðæàâè ìîæå í³âåëþâàòèñÿ, à êðèì³íàëüíå ïðîâàäæåííÿ íà ï³ä-
ñòàâ³ óãîä ìîæå ìàòè ïåâí³ íåãàòèâí³ íàñë³äêè, ñåðåä ÿêèõ: ìîæëèâ³ âèïàäêè ïðè-
òÿãíåííÿ äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ íåâèíóâàòî¿ ó â÷èíåíí³ áóäü-ÿêîãî
êðèì³íàëüíîãî ïðàâîïîðóøåííÿ îñîáè; óíèêíåííÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
çà á³ëüø òÿæêèé çëî÷èí.

Îòæå, àíàë³çóþ÷è âèêëàäåíå âèùå, ìîæíà çðîáèòè âèñíîâîê, ùî ³íñòèòóò
óãîäè ïðî ïðèìèðåííÿ âèííî¿ îñîáè ç ïîòåðï³ëèì ó êðèì³íàëüíî-ïðàâîâ³é òà
êðèìàëüí³é ïðîöåñóàëüí³é ïëîùèí³ íå º òîòîæíèì. Òàê, íà ï³äñòàâ³ óêëàäåííÿ
óãîäè ïðî ïðèìèðåííÿ âèííîãî ç ïîòåðï³ëèì, îñîáà çâ³ëüíÿºòüñÿ â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ çà íåòÿæê³ çëî÷èíè àáî êðèì³íàëüí³ ïðîñòóïêè, ùî â÷èíàëà
âïåðøå. Ðàçîì ç òèì, âáà÷àºòüñÿ, ùî ïðèìèðåííÿ ì³æ ñòîðîíàìè ìîæëèâå íå ëè-
øå ó ïðîâàäæåííÿõ ïî íåòÿæêèì çëî÷èíàì àáî êðèì³íàëüíèì ïðîñòóïêàì, à é
íåçàëåæíî â³ä ñòóïåíÿ òÿæêîñò³ çëî÷èíó, íàïðèêëàä, ÿêùî îñîáà â÷èíÿº òÿæêèé
àáî îñîáëèâî òÿæêèé çëî÷èí, ïðèìèðåííÿ ³ç ïîòåðï³ëèì òà â³äøêîäóâàííÿ çà-
ïîä³ÿíî¿ øêîäè ìîæå ñëóãóâàòè îáñòàâèíîþ äëÿ ïîì’ÿêøåííÿ éîìó ïîêàðàííÿ
(ï. 2 ÷. 1 ñò. 66 ÊÊ Óêðà¿íè); çà âñòàíîâëåíèõ óìîâ ìîæå ñïðè÷èíèòè ïðèçíà÷åííÿ
á³ëüø ì’ÿêîãî ïîêàðàííÿ, í³æ ïåðåäáà÷åíî çàêîíîì (ñò. 69 ÊÊ Óêðà¿íè), àáî
çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ³ç âèïðîáîâóâàííÿì (ñò. 75 ÊÊ Óêðà¿íè),
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òîáòî çàáåçïå÷óº âèííîìó ïðèçíà÷åííÿ ñïðàâåäëèâîãî ïîêàðàííÿ, çâ³ëüíåííÿ â³ä
ïîêàðàííÿ ³ íàâ³òü çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïðèçíà÷åíîãî ïîêàðàííÿ. Êð³ì
òîãî, îá´ðóíòîâàíî, ùî çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç
ïðèìèðåííÿì âèííîãî ç ïîòåðï³ëèì º ñóá’ºêòèâíî áàæàíèì ðåçóëüòàòîì òà íà-
ñë³äêîì óãîäè ïðî ïðèìèðåííÿ, ÿêà óêëàäàºòüñÿ â áóäü-ÿêèé ÷àñ ï³ñëÿ ïîâ³äîì-
ëåííÿ îñîá³ ïðî ï³äîçðó ëèùå ó ìåæàõ ñïðîùåíîãî ïðîâàäæåííÿ ïî íåòÿæêèì
çëî÷èíàì àáî êðèì³íàëüíèì ïðîñòóïêàì.
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RECONCILIATION OF THE GUILTY WITH THE VICTIM IN THE CRIMI-
NAL LAW AND CRIMINAL PROCEDURAL FIELD

According to Art. 46 of the Criminal Code of Ukraine, a person who for the first
time committed delict or criminal offense, is released from criminal liability if he
reconciled with the victim and reimbursed the damage caused by him or eliminated
the damage.

Exemption from criminal liability is a refusal of the state to apply restrictions,
conviction and punishment to a person who has committed a crime under criminal
law, if such a person does not pose a significant public danger, has fulfilled certain
regulations and is able to recover without coercion.

Exemption from criminal liability means the fact that a person will not be
prosecuted, although this person has committed acts that contain elements of a crime
and these acts are not committed under the influence of circumstances that preclude
the criminality of the act. The decision on such dismissal is made exclusively by the
court, and the criminal proceedings are closed.

On the basis of concluding an agreement on reconciliation of the perpetrator
with the victim, the person is released from criminal liability for minor crimes or
criminal offenses. However, it is seen that reconciliation between the parties is
possible not only in proceedings for minor crimes or criminal offenses, but also
regardless of the severity of the crime, for example, if a person commits a grave or
especially grave crime, reconciliation with the victim and compensation may serve a
circumstance to mitigate his punishment (paragraph 2, part 1 of Article 66 CC
Ukraine); under the established conditions may result in the imposition of a milder
punishment than provided by law (Article 69 of the Criminal Code of Ukraine), or
release from serving a probation sentence (Article 75 of the Criminal Code of Ukraine).
Accordingly, the institution of an agreement on reconciliation of the guilty person
with the victim in the criminal law and criminal procedural law is not identical.

However, the release from criminal liability in connection with the reconcilia-
tion of the perpetrator with the victim is a subjectively desirable result and conse-
quence of the conciliation agreement, which is concluded at any time after notifying
the person of suspicion only in the simplified proceedings for minor crimes or
criminal offenses.

Keywords: release from criminal liability; the institution of a conciliation
agreement; punishment; principles of reconciliation; justice.
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